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CA on appeal from QBD Liverpool D.R. (HHJ Kershaw QC) before Butler-Sloss LJ; Phillips LJ; Buxton LJ. 3rd October 1997. 

LADY JUSTICE BUTLER-SLOSS: I will ask Phillips LJ to give the first judgment.  

LORD JUSTICE PHILLIPS:  
1. This is an appeal by the second defendant, "Azsco", against an Order made by His Honour Judge Kershaw Q.C. 

on the 20th September 1996.  

2. By that Order Judge Kershaw dismissed an application made by Azsco under O.12 r.8 to set aside or stay 
proceedings served on them out of the jurisdiction pursuant to an Order made on the 18th August 1994. It is to be 
regretted that this dispute about jurisdiction has already delayed the trial of the substantive dispute by 
approximately three years.  

3. The claim made by the plaintiff, BMG, against Azsco is for wrongfully delivering containers of freeze dried 
soluble coffee owned by BMG to consignees at the Ukrainian port of Mariupol without production of the bills of 
lading. The coffee was shipped at Valencia in Spain aboard Azsco's vessel "Rostov Na Donu" under bills of lading 
dated the 10th February 1994 and the 16th March 1994. Under English law the carriage was subject to the 
Hague-Visby Rules. The coffee was packed in cartons which had a value of $16 each - this being less than the 
package limit of liability enjoyed by Azsco under those Rules. The bills of lading provided, however:  

 "2. Paramount clauses. This Bill of Lading shall have effect subject to the provisions of the Merchant Shipping Code of 
the USSR or the Hague Rules contained in the international Convention for the unification of certain rules relating 
to Bills of Lading dated 25th August 1924 if no national law is applicable in accordance with cl.3.  

3. Jurisdiction. Disputes arising under this Bill of Lading shall be determined at the place where the carrier has his 
principal place of business. No proceedings may be brought before other courts, unless the parties both expressly 
agree on the choice of another court or arbitration."  

4. Mariupol is Azsco's principal place of business. At the time of shipment, at the time of service of these proceedings 
and at the time of issue of Azsco's application to set them aside, the USSR Maritime Code was the applicable law 
in the Ukraine. Under that law, a shipowner's liability for loss of or damage to cargo was limited to 250 roubles. 
The devaluation of the rouble had reduced the exchange value of this sum to a mere 3 pence. In May 1995 the 
Ukrainian Code of Maritime law replaced the USSR Code in the Ukraine, but without retroactive effect. The limit 
of liability under the Ukrainian Code corresponds with the Hague-Visby Rules limit.  

5. The First Defendants, "McKay", were served by BMG within the jurisdiction. They are alleged to have wrongfully 
failed to take up the bills of lading in relation to the coffee in breach of a CIF contract. BMG obtained leave to 
serve Azsco out of the jurisdiction pursuant to O.11 r.1(1)(c) RSC on the ground that Azsco was a necessary or 
proper party to the proceedings served on McKay. By the time that Azsco's application came to be heard by 
Judge Kershaw, the claim against McKay was a dead letter. The Judge described the position thus:  "[McKay] is in 
compulsory liquidation and no order has been made giving leave to carry on the proceedings against it. Its assets are 
insufficient to meet the claims of the preferential creditors, and it seems that the first defendant is not worth pursuing 
save for tactical reasons."  

6. On these facts an interesting point of law arises. Where an application is made under O.12 r.8 to set aside leave 
to serve out granted under O.11 r.1(1)(c) should the court consider the validity of this head of jurisdiction on the 
basis of the facts pertaining when the application is heard or the facts pertaining when leave was given?  

7. Before the Judge Azsco sought to challenge the assertion of jurisdiction under O.11 r.1(1)(c) on the basis of facts that 
had occurred between the grant of leave to serve out and the hearing of their application and, in particular, upon 
the fact that McKay had been put into insolvent liquidation. The Judge held that he could not properly have regard 
to these matters. In so doing he followed the following passage, which was I think strictly obiter, in the judgment of 
Hoffman J. in ISC v Guerin [1992] 2 Lloyds Rep. 430 at 434:  "Mr Crystal said I should look at the position today. An 
application under R.S.C., O.12, r.8 is a rehearing of the application to the Master and the exercise of a fresh discretion. 
It should therefore take into account whatever has since happened. I do not agree. The application is under R.S.C., O.12, 
r.8(1)(c) to discharge the Master's order giving leave to serve out. The question is therefore whether that order was 
rightly made at the time it was made. Of course the Court can receive evidence which was not before the Master and 
subsequent events may throw light upon what should have been relevant considerations at the time. But I do not think that 
leave which was rightly given should be discharged simply because circumstances have changed. That would mean that 
different answers could be given depending upon how long it took before the application came on to be heard. The 
position is quite different when the application is for a stay on the grounds of forum non conveniens. In such a case, the 
appropriate time to consider the matter is the date of the hearing."  

8. I have, with respect, reservations about this passage. It does not seem to me satisfactory that, on the hearing of an 
application under O.12 r.8 the English Court should persist in asserting jurisdiction over a defendant who is not 
within the jurisdiction on the sole ground that he was, at the time of the grant of leave to serve out, a necessary or 
proper party to a claim that had been duly served on another party if that claim has ceased to be prosecuted by 
the time of the hearing of the application.  

9. Azsco have, however, before us chosen to attack the Judge's decision to assert English jurisdiction on two grounds 
which do not raise this issue.  
1) They claim that the proceedings should have been stayed on the ground that the Ukraine is clearly a more 

appropriate forum in which to pursue them.  
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2) They claim that the Judge should have given effect to the exclusive jurisdiction clause in the bills of lading.  

10. It is common ground that, when considering an application for a stay on the grounds of 'forum non conveniens' the 
court should consider the position as at the time that the application is heard. It is also common ground that the 
onus was on Azsco in these circumstances to establish that the Ukraine is clearly the more appropriate forum for 
the trial of these proceedings.  

11. Mr Hamblen Q.C. for Azsco referred us to the succinct summary of the position in the speech of Lord Goff in de 
Dampierre v de Dampierre (1988) 1 AC 93, at p.108 A-B:  
"´the court in this country looks first to see what factors there are which connect the case with another forum. If, on the 
basis of that inquiry, the court concludes that there is another available forum which, prima facie, is clearly more 
appropriate for the trial of the action, it will ordinarily grant a stay, unless there are circumstances by reason of which 
justice requires that a stay should nevertheless not be granted: see the Spiliada case [1987] A.C. 460, 475-478'."  

12. Azsco had no difficulty in persuading Judge Kershaw that they could discharge the burden of showing that the 
Ukraine was clearly the more appropriate forum, applying the well known principles laid down in the Spiliada. 
There are cogent reasons why this is so. The Judge summarised them as follows at p. 13 of his judgment:  
"I have no doubt that the evidence on issues of fact is situated or more conveniently available in Mariupol than in 
England. That is where the likely witnesses of fact are, and where they would be compellable witnesses. The language 
of the court there is the language of the likely witnesses; a hearing in England would involve the usual problems 
(including increased time, and therefore expense) when evidence of fact has to be given through an interpreter. The 
alleged tort was committed in Mariupol (on which point see the judgments of Ackner and Robert Goff L.JJ. in ´The 
Albaforth' [1984] 2 Lloyd's Rep. 91 at 94 and 96). It is common ground that the relevant law is Russian/Ukrainian 
law (i.e. not English law) in relation to both the contract and the tort claims. Ukrainian law is not common law and 
though there is no evidence that it is different in relation to bills of lading there may be questions of law arising from 
the alleged effect of local law and practice in relation to the compulsory freight handling by [the ´Commercial Sea 
Port of Mariupol'] ´CSP'. Thus, trial in England will, or at the very least may, involve a problem of expressing in 
comprehensible English the relevant concepts of Ukrainian law; that might not be insuperable if it were unavoidable, 
but is far from ideal. There is a more than fanciful possibility that the second defendant will wish to join other parties, 
and if it does so they will or may include ... (CSP), Asoveshtrans (the Ukrainian freight forwarding monopoly) and the 
consignee (a Russian company). There is no likely English candidate."  

13. It is thus apparent that this case involves issues of both fact and law which it would be almost absurd to 
contemplate attempting to resolve in this jurisdiction rather than in the Ukraine. In these circumstances, the onus 
shifted to BMG to demonstrate that there were special circumstances by reason of which justice demanded that a 
stay should not be granted. As Bingham L.J. put it in Du Pont v Agnew [1987] 2 Lloyd's Rep. 585 at p.588:            
"if the Court is satisfied that there is another available forum which is prima facie the appropriate forum for the trial 
of the action, the burden will then sift to the plaintiff to show that there are special circumstances by reason of which 
justice requires that the trial shall nevertheless take place in this country."  

14. On the Judge's finding, BMG discharged this burden. He found as a fact that, both at the time of that leave was 
granted to serve the proceedings out of the jurisdiction and at the time of his judgment, the Ukrainian Court would 
apply the 250 rouble package limit to BMG's claim. On this finding, any recovery made by BMG in Ukraine was 
bound to be derisory. Furthermore, a consequence of this finding was to render of no effect the exclusive jurisdiction 
clause in that the result of its application would be to relieve Azsco of the minimum limit of liability imposed by the 
Hague-Visby Rules - see Article III paragraph 8 of those Rules and The Hollandia [1983] A.C. 565.  

15. In granting leave to appeal on the paper application, Staughton J. questioned whether the Judge was right to 
find, on the evidence, that the Ukrainian court would apply the 250 rouble limit. That was the sole ground on 
which he gave leave to appeal and Mr Hamblen has not sought before us leave to advance any other ground. 
Thus this appeal requires us to consider with some care the evidence upon which the Judge reached his conclusion 
in respect of the package limit.  

16. No direct evidence of Ukrainian law was placed before the judge. Mr Mawdsley, the solicitor acting for BMG 
gave evidence on affidavit of advice that he had received from Mrs Larisa Korotkova, an advocate practising in 
Odessa. Azsco's evidence was also provided by their solicitor, Mr Everatt. He identified as one of his sources of 
information Mr Dimitru Ostapenko, the head of Azsco's legal department.  

17. Two separate issues of Ukrainian law and practice arose:  
(1) In the absence of any agreement between the parties, or undertaking on the part of Azsco, would the 

Ukrainian Court apply the 250 rouble package limit?  
(2) What was the effect of an undertaking given to the English Court that Azsco would not take advantage of 

such limit, but would be bound by the package limitation provisions of the Hague-Visby Rules?  

I shall consider each of these issues in turn.  

The 250 Rouble Limit  
18. Mr Mawdsley gave the following evidence of advice given by Mrs Korotkova as to package limitation:  

"The USSR Code limited the liability of carriers for loss of or damage to cargo to 250 roubles per package or unit. 
The Ukrainian Code provides for a limit of liability of 666.67 special drawing rights per package or unit or 2 special 
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drawing rights per kilo, whichever is higher. However, the Ukrainian Code would not apply retrospectively to the 
Plaintiff's claims against the Second Defendant."  

19. Mr Everatt confirmed that this was correct, but went on to comment:  "The USSR code enacted in 1968 was 
effectively an enactment of the Hague Rules into Soviet law and at that time 250 Roubles was slightly in excess of 
£200. the Rouble collapsed around 1990 and 1991 and 250 Roubles is now worth very little, about 0.03p. The new 
Ukrainian Merchant Shipping Code was enacted on 13th July 1995 and is basically an enactment of the Hague Visby 
Rules. It will be noted that Mr Mawdsley does not observe, that a Ukrainian or Russian Court would allow a carrier to 
limit its liability at 250 Roubles a package. It is unlikely that it would. No doubt, if Mrs Korotkova knew of any such 
case, Mr Mawdsley would have been supplied with a copy. The point is, therefore, misconceived"  

20. The Judge was not impressed by this part of Mr Everatt's evidence. He observed that it was without any apparent 
basis of authority and indicated that it was for Azsco to provide authority if they wished to demonstrate that the 
Ukrainian court would cease to apply the law simply because of movement of rates of exchange. He also pointed 
out that Mr Everatt gave no indication of how the Court would approach the question of package limitation. It 
was in the light of these comments that the Judge found, on balance of probabilities, that the Court would apply 
the 250 rouble limit.  

21. Mr Hamblen has argued that the Judge was wrong to reject Mr Everatt's evidence that it was unlikely that the 
Ukrainian Court would apply the 250 rouble limit. There was no evidence from BMG that contradicted this 
assertion, and the Judge should have accepted that Mr Everatt was passing on an authoritative opinion expressed 
by Mr Ostapenko.  

22. I share the Judge's reaction to this part of Mr Everatt's evidence. It smacks of mere speculation, and the 
speculation could as well be that of Mr Everatt as of Mr Ostapenko. I consider that the Judge was entitled to find 
as a fact that the Ukrainian court would apply the law in force at the time, however unreasonable that law might 
be, in the absence of any evidence explaining how and why the court would feel able to disregard such law.  

23. Azsco applied to put before this court additional evidence in relation to the approach of the Ukrainian court to 
package limitation in the period before the Ukrainian Maritime Code replaced the USSR Maritime Code. That 
evidence arose out of subsequent discussions between Mr Everatt and Mrs Korotkova, which initially related to 
another matter. It was to the effect that Mrs Korotkova had never believed that the Ukrainian Court would do 
something so absurd as to apply the 250 rouble limit. For this reason she had not been prepared to provide BMG 
with an opinion that the Court would apply such a limit. The evidence also dealt with the advice given by Mr 
Ostapenko and other ex-Soviet lawyers as to alternative bases of package limitation, one or other of which the 
Ukrainian court would have been likely to adopt.  

24. Argument as to whether we should admit this evidence focused largely on the principles in Ladd v Marshall [1954] 
1 WLR 1489. It does not seem to me that the evidence in relation to Mrs Korotkova should be treated as fresh 
evidence to which those principles apply. Rather, the evidence bears on the true inferences that should have been 
drawn by the Judge as to Mrs Korotkova's views from such evidence as was put before him in relation to her 
advice. But at the end of the day, it seems to me that Mrs Korotkova's views as to the approach of the Ukrainian 
court to package limitation were as speculative as those advanced by, or through, Mr Everatt. The true position 
appears to be that the courts of the Ukraine have not yet built up that body of case precedent that would enable 
expert lawyers to give reliable expert evidence as to Ukrainian practice in this area. For myself I would exclude 
the fresh evidence simply on the ground that I found it unsatisfactory and unhelpful.  

Azsco's Undertaking  
25. It quite often happens that a Plaintiff starts an action in this jurisdiction rather than in the forum which would seem 

to be far more suited for the litigation because of a difference in law or procedure in the two jurisdictions which 
results in the Plaintiff enjoying a legitimate juridical advantage in the English forum. Sometimes, by an 
undertaking or agreement, the Defendant can remove the disadvantage that the Plaintiff would otherwise suffer 
in the foreign jurisdiction. In such circumstances there can normally be no objection to the Court then granting a 
stay of the English proceedings so that the Plaintiff is left to pursue his remedy in the more appropriate forum. In 
the present case Azsco contend that, by undertaking not to invoke the 250 rouble limit in the Ukraine, they 
established a situation in which the appropriate course was to stay the English proceedings.  

26. The expert evidence as to the reaction of the Ukrainian Court to an agreement by Azsco to abide by the Hague-
Visby limit rather than the 250 roubles limit was as follows. Mr Mawdsley summarised Mrs Korotkova's advice in 
this way:  "A Ukrainian Court might recognise an agreement by the Second Defendant to apply the Hague-Visby 
Rules limit of liability, because this corresponds with the limit of liability provided for in the Ukrainian Code. However, 
there is no precedent on this issue and the position therefore is uncertain."  

27. Mr Everatt's response, no doubt on advice from Mr Ostapenko, was as follows:  "I am not quite sure from Mr 
Mawdsley's comments, exactly what she told him, but Mrs Korotkova, is a very well known and respected Ukrainian 
lawyer specialising in maritime law. Any suggestion, however, that the undertaking/agreement in the previous paragraph 
would be for some reason struck down by the Ukrainian Court is quite wrong. What Article 165 of the Soviet Merchant 
Shipping Code provides is that ´any agreement to reduce this amount (i.e. 250 Roubles) shall be invalid'."  

28. It is not wholly clear what conclusions the Judge drew from this evidence. It could be argued that his finding that 
the Ukrainian court would adopt the 250 rouble limit was intended to apply even in the light of an agreement by 
Azsco to accept the Hague-Visby limit. Earlier, however, he had held at p. 5:  
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"... what is left uncertain is whether the Ukrainian court would enforce such an undertaking to the extent of giving 
judgment (in the event of the plaintiff succeeding on liability) for an amount limited only by the Hague-Visby Rules. 
The distinction between a judgment and an undertaking to pay more than a judgment sum could, of course, be very 
important if [it] became necessary to enforce."  

29. Mr Hamblen submitted that, even if this finding correctly summarised the position, Azsco were entitled to succeed 
because BMG had failed to establish on balance of probabilities that they would suffer a juridical disadvantage 
if forced to proceed in the Ukraine. I was not persuaded by that submission. It seems to me that the risk of an 
adverse consequence which the English court is unable to evaluate can, of itself, be said to amount to a juridical 
disadvantage. I think, however, that the Judge could and should have made a more positive appraisal of the 
position in this case.  

30. In my judgment the Judge should have found, on the evidence, that it was highly probable that the Ukrainian 
Court would give effect to Azsco's agreement not to invoke the 250 rouble limit. There was no evidence of any 
legal impediment to this course, nor suggestion of any principle or practice that would militate against it. The 25O 
rouble limit had become an absurdity and any Court could be expected to seize gratefully any opportunity 
offered to avoid applying such a limit that did not offend legal principle. Thus the Judge should have found that 
Azsco's undertaking would almost certainly ensure that BMG would not be subject to the acute juridical 
disadvantage of a derisory limit on their recovery.  

31. In these circumstances I consider that, subject to the question of time bar to which I shall shortly turn, the Judge 
should have stayed the English proceedings. Because, however, of the slight uncertainty over whether the 
Ukrainian Court might still apply the 250 rouble limit, I consider that it would have been appropriate to make the 
stay subject to a Tomlin order designed to enable BMG to reopen these proceedings to recover any loss they 
might sustain should the Ukrainian court, against all expectation, apply that limit. Mr Hamblen indicated that his 
clients were and are willing to accept any order designed to nullify the potential effect of the 250 rouble limit.  

Time Bar  
32. The evidence established:  

(1) That BMG's claim in the Ukraine was subject to a one year time bar.  
(2) That the Ukrainian court would not give effect to an agreement between the parties that the one year period 

should be extended, but:  
(3) That the Ukrainian Court had a discretion to extend the time bar subject to a test of whether this course was 

reasonable in the interests of justice.  

33. BMG did not begin proceedings within the one year period of limitation in the Ukraine. In the course of the 
hearing Counsel for Azsco indicated that Azsco were prepared to undertake not to invoke the time bar should 
BMG commence proceedings in the Ukraine.  

34. In these circumstances the Judge held that whether the time bar would certainly, or even probably, prevent BMG 
from starting or succeeding in proceedings in the Ukraine is unclear. Thus he held "it is not clear whether there is 
now an alternative forum, or whether the claim would be time barred in Mariupol."  

35. For BMG Miss Troy-Davies relied on this finding as justifying the Judge's conclusion that the factors which weighed 
in favour of a trial in the Ukraine were greatly outweighed by the injustice that would result if the English 
proceedings were to be stayed.  

36. In my judgment BMG acted reasonably in commencing proceedings in England, having regard to the risk that they 
would be faced by a derisory limit if they sued in the Ukraine. Nor do I think that they are to be blamed in those 
circumstances for failing to issue parallel proceedings in the Ukraine simply to keep the time open. It would be an 
injustice if they were now to be denied a remedy because the Ukrainian Court insisted on imposing a time bar for 
which Azsco were not contending. But if the English proceedings are stayed and the Ukrainian Court then takes 
that stand, it does not follow that BMG will be denied a remedy. It will be open to them then to apply to lift the 
stay of the English proceedings and I have no doubt that Azsco would undertake not to oppose such an 
application in those circumstances. Miss Troy-Davies argued forcibly that the delay that may result from a stay, 
coupled with the possibility that Ukrainian proceedings may prove abortive, was itself a sufficient detriment to 
BMG to justify permitting them to pursue their claim in England. In some circumstances that might be a compelling 
plea, but in this case we have no material upon which to compare the speed of proceedings in England and the 
Ukraine. The interlocutory proceedings to date have caused great delay, but considerable further delay would 
ensue were this Action to proceed in England. Furthermore, it would, I believe, be unjust to Azsco to compel them 
to undergo the very considerable expense of fighting this claim in this, inappropriate, forum, despite the 
agreement in the bills of lading that they would be sued in what is the appropriate jurisdiction and despite their 
undertaking not to take advantage of that jurisdiction by invoking either package or time limits.  

37. For these reasons I would allow this appeal and stay these proceedings, subject to the appropriate undertakings 
or agreement designed to protect BMG from being prejudiced by the stay.  

LORD JUSTICE BUXTON: I agree. Although we are differing from the Judge below, there is nothing that I wish to add.  

LADY JUSTICE BUTLER-SLOSS: I also agree.  
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Order: Appeal allowed in the terms of the "Schedule to order of 3 October 1997"; stay of proceedings; under 
paragraph 4 of the order application to adduce further evidence refused; second defendant's costs of the 
appeal; second defendant to pay the plaintiff the costs of the application for leave to adduce further evidence; 
order below undisturbed.  
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